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APPELLANT'S BRIEF 


PRELIMINARY STATEMENT - 
Defendant-appellant James Edward Nelson appeals from 
a judgment of the United States District Court, Southern 
District of New York, convicting him after a plea of guilty 
pursuant to stipulation and said judgment being entered 
before Hon. Lawrence W. Pierce, U.S.D.J., convicting the 
defendant of armed bank robbery, Title 18, Section 2113(d). 
The defendant was sentenced to fifteen years imprisonment by 
Judge Pierce on June 21, 1976, and was remanded, Bail was 
neither sought nor granted. The undersigned represented the 
defendant pursuant to an assignment under the Criminal Justice 


Act and this assignment was continued pursuant to order of 


the Court dated July 12, 1976. 


Prior to trial, the defendant sought relief as to certain 
evidentiary items which the government had intended to offer 
in the event that a trial took place. Defendant claimed his 


arrest was invalid and in violation of Rule 41 of the 


Federal Rules of Criminal Procedure and thac statements 
elicited from him after his arrest were contrary to his 
Fourth Amendment rights under Miranda vy. Arizona, 384 U.S, 
436. 

Judge Pierce conducted anevidentiary hearing concerning 


the defendant's claims,on May 11, 1976, and shortly there- 


after denied the defendant's motions, "in all respects," 


Pursuant to an agreement entered into with the United*States 
Attorney, with the consent of Judge Pierce, the defendant 
pleaded guilty to one count of the indictment reserving 

for appellate purposes a challenge to Judge Pierce's rulings 
denying him relief from the statements made and the physical 


evidence seized. 


STATEMENT OF FACTS 
The defendant Nelson was arrested in the mid-morning 
of March 8, 1976, by New York City Police Officers within a 
few hours after the First National City Bank at 700 Columbus 
Avenue, New York, New York, was robbed by two individuals, 


one of whom was reported to have had a gun. The undisputed 


testimony indicates that an off-duty patrolman (Officer Carr) 
was outside the area of the First National City Bank at about 
9:15 in the morning and that prior to the robbery he had 


observed two males and shortly after the robbery, he foilowed 


al 
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if 


ene of the individuals end arrested him in & garage after 
gempving @ leaded weepon which he clained he saw ir co- 
defendant Harvey's hand. 
After Harvey wae arrested he was taken to the local 
precinct where be not only gave @ statement fiocriminsting 
fiimself but gave the officers e detailed anslysis of who 
his confederates were and where the alleged proceeds of the 
robbery were. Aecording to Police Officer Stein, he wes 
infore~d that the defendant Nelson was in Room 909 of the 
Whitehall Hotel and shortly after 11:00 A.M. thet morning, 
he provended to the Whitehall Hotel. According to Officer 
Stein, mr dixected Special F.B.I, Agent Josaph DiBona and 
Joseyh Mar*in Aldrich to prpceed to the ninth floor, 
although he sdmitred that he did not know whether or not 
Welson was ectually in the coos et that time (36R). Prior 
to geing to the hotel, they did not check to see if Nelson 
had regi-tered there or whether there was ¢ phous Listed to 
Belson or whether he hed a description in the Bureau of 
Criminal Identification, (36, 392). The min besis for the 
agents and officers going to arrest Nelson in Room 909 of 
the Whitehall Hotel was information supplied by Harvey, & 
previously errested co-defendant whe wee act an inferner or 
hed never before given information. 


No warrant was obt.ined nor did the officers attempt 
to seal the room while one of them went downtown to a magis- 
trate and obtain a warrant (41R). 

The special circumstances concerning the failure to 
get a warrant were stated by Agent DiBona, who claimed, 


"We were told that we better get moving or we could possibly 


miss him,” (45, 46R). When he arrived at the ‘tel, Agent 


DiBona went immediately to Room 909 while other agents and/or 
officers made inquiries and when he got to the door, he 
heard voices and activity. Then he claimed that the door 
of the apartment flew open and he saw two men runuing out of 
the apartment. 

According to DiBona, one of the individuals fit the 
description, He identified himself by saying, "F.B.I.", 
and both individuals immediately turned and sen iato the apart- 
pone (47R). 

After the individuals went back into the apartment, 
DiBona kicked on the door and it flew open. He saw Nelson 


attempting to climb out of the window, at which time he 
ordered him to freeze. According to Agent DiBona, he gave 


him his full rights and Nelson nodded that he widerstood | 
(48R). Immediately after the arrest, DiBona observed an 
open suitcase five to ten feet from the doorway containing 


trousers and large bundles of money and three feet from the 


, 


suitcase was a blue trench coat. DiBona had previously 
received information that clothing fitting the description 


had been in the bank robbery (48,49R). In the trench coat 


he found a nylon stocking mask and Nelson's personal 


identification (50R). Approximately two hours later, he 
had a conversation with Nelson and claimed that he read him 
the entire form concerning his rights and that Nelson signed 
the form (60R). The next day there were additional questions 
asked of Nelson at which time he stated that he did not want 
to answer any more questions and wanted to talk to a lawyer 
(61R). Even after he made that statement, DiBona gave Nelson 
his confession and Nelson signed it. The defendants were 
not arraigned until approximately 2:00 P.M, on March 9, 1976, 
and according to the government, this was an ordinary delay 
in processing, 7 

DiBona admitted on cross exam*nation that he had never 
seen Harvey prior to March 8th, had never received information 
from him and did not confirm any of the information that 
he received from the police officers before he went to the 
Whitehall Hotel (74R). He further stated that he never even 
checked with his own office to see whether Nelson was on the 
suspect list for bank robbers (75R) He was ambivalent on 


a key question, namely, did he intend to arrest the occupant 


of Room 909 when he got off the elevator. He admitted 

(76R) that when he knocked on the door and someone fit 

who he was looking for, he would arrest him. The only 
exception he seemed to make was that if two women were in 
Room 909, they would not fit who he was looking for. The 
Whitehall Hotel being in a predominantly black neighborhood 
would then leave any black mau in Room 909 subject to arrest 
without any judicial restraints. Cross examination attempted 
to elicit what Agent DiBona's thoughts and/or intentions 

were when he got off the elevator. The United States Attorney 
objected and he was sustained, It is the defendant's position 
that the intentions of the agent and his thoughts form the 
basis for probable cause and a curtailment of cross examination 
in this matter was error (76R). 


When Nelson exited the room, DiBona characterized him as 


running and said, "F{B,I, Freeze." Since the apparent showing 


of authority was clearly made at this time and a shotgun 
was in DiBona's hands, we must assume, as a matter of law, 
that the arrest took place at this time. DiBona admitted 
that the door was not opened voluntarily by either defendant 


and that he had no warrant when he entered:the room and did 
not check with Stein concerning any information Stein had 


obtained from the clerk downstairs (81R). 


The government's next crucial witness concerning Nelson 
was Agent Elward T. Walker, whe testified fully and completely 
that he advised Mr. Nelson a@fhis rights on March 8, 1976, 
at approximately 3:00 P,M, and that after advising Mr. Nelson 
of his rights, Nelson signed the advice-of-rights in his 
presence and he (Nelson) stated he would like to think the 
matter over before he would answer any questions (89,90R). 
Shortly thereafter, Nelson gave a complete statement, 

After Agent Walker took the statement, he became aware that 
Nelson used heroin, However, Agent Walker did 1 think it 
important enough to ask him whether the use of heroin 
affected his memory or whether he felt ill (96R). Agent 
Walker admitted that he was advised by the arresting agents 
when Nelson was transported to the 24th Precinct that he did 
not wish to make a statement (97R). The Court refused to 


allow counsel to elaborate on the above issue, 


QUESTIONS PRESENTED 


1. WAS THE ARREST OF NELSON LEGAL AND THE SUBSEQUENT 


SEARCH VALID? 
2. WERE ‘THE STATEMENTS PROPERLY OBTAINED? 


ARGUMENT 
POINi IL 


Governmental intrusion into the privacy of the home is, 
with limited exceptions, prohibited by Constitutional Limita- 
tions in the absence of a valid search warrant, U.S, Constitu- 
tion, Fourth Amendment and as set forth in Silverman v. U.S, 
365 U.S, 505 and Jones v. U.S., 357 U.S. 493- 

Reasonable cause or probable cause to make an arrest but 
not a search has been held to be an exception to the obtaining 
of a search warrant. The presence or absence of reasonable 
cause depends on whether the officer in good faith be'ieved 
that the defendant was guilty of a felony or whether this 
belief rested on grounds which would induce an ordinary, 


prudent and cautious man under the circumstances to believe 


likewise, Brinegar v. U.S., 338 U.S, 160. 


A reasonable belief cé. come from a reliable informer or 
from information which has been proven reliable by the 
cautious checking of the officers. None of the circumstances 
were present in this case. [t was clear that Harvey was not 
a reliable informer and that none of the agents had tried to 
confirm any of his information. Since Brinegar (supra) claims 
that an officer's good faith allows for an exception to a 
search werrant, then counsel for the defendant should have 


been permitted to inquire as to the officer's thougl.ts to 


ascertain whether or not he really had good faith. Judge 
Pierce's sustaining of the government's objection precluded 
a prover inquiry into this issue. 

The agent had an obligation to announce his authority 
and presence before he kicked in the door, 18 USS.C.; 
Section 3109, mandates this 1s does Sabbath v. U;S';, 391 
U.S, 585. The mere stating, "F,B.,I, Fresze" is not in 
compliance with 18 U.S.C, Section 3109. It seems that 
after the agents obtained entry into Nelson's room, the 
contraband, i.e., .'. money, and clothing which was used in 
the robbery came into open view. Coolidge v. New Hampshire, 
403 U.S. 443, discusses the"plain view doctrine", a 


the original entry into a defendant's premises must be in 


conformity with Constitutional standards and if the entry is 


illegal then the "plain view doctrine" cannot be argued, 


McDona Iv. U.S., 335 U.S. 451. The “emergency” or the time 
period that the government urged upon the District Court is 
not applicable in this situation, The government could have 
sealed the apartment, could have prevented any person from 
leaving and if they could have convinced a magistrate that 
Harvey's statements alone provided substantial basis for a 
search warrant then a search warrant could have been obtained, 
We must bear in mind that this arret took place sometime 


after twelve noon at approximately 96th Street and Columbus 


Avenue in Manhattan, fifteen minutes from the United States 
Courthouse by subway and perhaps a little longer by car. 

This was a weekday and the United States Magistrate is 
presumed to be on duty. The information that the agents 

had was obtained as early as 10:30 A.M, and cone effort 

was made to obtain a warrant. As Mr. Justice Jackson observed 


in Johnson v. U.S., 333 U.S, 10, "...When the right of privacy 


must reasonably yield to the right of search is, as a rule, 


to be decided by a judicial officer, not by a policeman or a 


government enforcement agent," 


POINT IL 

Defendant's confessions were involuntary, Clewis v. 
Texas, 386 U.S, 707, set forth the Constitutional standard 
to be used in each case as to whether or not a defendant's 
will was overborne at the time he confessed, citing Reck 
v. Pate, 367 U.S. 433. 

As in Clewis, we have a series of confessions, the 
last one being reaffirmed by the United States Attorney but 
if this Court will find that the first confession was a 
product of coercion, then the second and third confessions 


must fall, As Justice Frankfurter stated in Culombe v. 
Connecticut, 367 U.s, 568, "If his will has been overborne 


and his capacity for self-determination critically impaired, 


the use of his confession offends due process." The issue 


before us is whether the agent had an absolute obligation to 
inquire as to whether or not heroin use affected his capacity 
for self-determination. If it did and after the defendant 
originally did not want to answer questions, then a cease and 
desist policy should have prevailed and none of the defendanc's 


confessions should have been admitted into evidence, 


CONCLUSION 
THE WARRANTLESS SEARCH OF DEFENDANT'S APARTMENT SHOULD 

BE DECLARED ILLEGAL, THE SUBSEQUENT CONFESSION WAS INVOLUNTARY. 
THE JUDGMENT OF CONVICTION SHOULD BE REVERSED AND THE 
INDICTMENT DISMISSED, 

Respectfully submitted, 

JOSEPH I, STONE 

Attorney for Appellant 

Office & P.O, Address 


277 Broadway 
New York, New York 10.97 


UNITED STATES ISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 
ing ; NDICTMENT 


DANIEL LOUIS HARVEY and 
JAMES EDWARD NELSON, 


DEFENDANTS. 


COUNT ONE 

The Grand Jury charges: 

On or about the 8th day of March,’1976, in the 
Southern District of New York, DANIEL LOUIS HARVEY and 
JAMES EDWARD NELSON, the defendants, unlawfully, wilfully 
and knowingly, by force, violence, and intimidation, did 
take, from the person and presence of another, money and 
property in the approximate amount of $24,297., which 
belonged to, and was in the care, custody, control, manage- 
ment, and possession of the First National City Bank, 700 
Columbus Avenue, New York, New York, a bank the deposits 
of which were then and there insured by the Federal Deposit 
Instrance Corporation. 


(Title 18, United States Code, Section 2113(a) 
and Title 18, United States Code, Section 


COUNT THO 

The Grand Jury further charges: 

On or about the 8th day of March, 1976, in the 
Southern District of New York, DANIEL LOUIS HARVEY and sate 
EDWARD NELSON, the defendants, unlawfully wilfully and 
knowingiy did assault and put in jeopardy the lives of varions 
persons by the use of a dangerous weapon, to wit, a firearm, 
while committing the offense described in Count One of 


this indictment. 


(Title 18, United States Code, Sections 2113(d) and 2.) 


a 


COUNT THREE 


The Grand Jury further charges: 


On or about the 8th day of March, 1976, in the 


Southern District of New York, DANIEL LOULS HARVEY and 


JAMES EDWARD NELSON, the defendants, did use a firearm 

to commit a felony and did carry a firearm unlawfully during 
the commission of a felony for which they may be prosecuted 
in a court of the United States, namely, the offenses 
charged in Counts One ii Two in this Indictment. 


(Title 18, United States Code, Sections 924(c) (1) 
and (2), and 2.) 
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Bank robbery. 


Armed bank robbery. 
Unlawful use of firearm. 
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EXCERPTS FROM TESTIMONY 
JOHa J. STEIN, called as a witness by the 
government, being first duly sworn, testified as 
follows: 
CROSS EXAMINATION 
BY MR, STONE: 
(36R) 

A Special Agent Joseph DiBona and Joseph Martin 
Aldrich left me at the’ lobby entrance, and I directed 
them to go to the floor while I made inquiries at the 
desk. 

Q You told them to go to the 9th floor and 
effectuate an arrest before you had a chance to talk to 


the hotel clerk? 


A I directed them to go to the 9th floor to cover 


the door so that the suspect could not leave without our 


being aware of it if he was there, 

Q You didn't know if he was there or not at the 
time you directed DiBona? 

A That's correct, 
(38R) 

Q Prior to going to the hotel, the Whitehall 
Hotel, did you or any of the detectives call the Whitehall 


to see if James Nelson had registered there? 


A No, sir. 


Q Prior going to the Whitehall Hotel did you 
check with any telephone comnany to see if there was a 
phone listed to James Nelsc at the Whitehall Hotel? 

A No, sir, 

(39R) 

Q Prior to going to the Whitehall Hotel did you 
try to obtain a description from the Bureau of Criminal 
Identification as to a James Nelson? 

A sir, I did not. 

(41R) 

Q And you could have sealed the front door and 

prevented anyone from leaving without any trouble? 
MR, SCLLATZ: Objection, your Honor. 
THE COURT: I will allow it. 


A There is also a window that exited onto a 


rooftop which was adjacent to the room, 


Q Did you find out from the hotel manager or 


employee that you could have gone through another window 
to that window and secured it? 

A sir, I did not ascertain that, 

Q Did you have any discussion with any fellow 
officers or FBI agents concerning the idea of securing 
the room and then going downtown to get a warrant? 


A No, sir, I did not. 


ALAN DiBONA,~ a witness called on behalf of 
the government, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR, SCHATZ: 

(45R) 

Q Now, sir, had you been told whether any time 
element was involved in this case? 

A We were told that we had better get moving or 
we could possibly miss him. 

(46R) 

Q Please continue. 

A We identified ourselves by saying "FBI", told 
them to freeze. They immediately did, and I also recognized 
the description that I had been furnished. I recognized 
(47R) 
that one of the individuals did fit this description 
very closely. We identified ourselves. They immediately 
turned and ran back into the apartment, 

(48R) 

Q What did you say? 


A "Before we ask you any questions, you must 


understane your rights: You got the right to remain 


silent; anything you say could be uséd against you in 
court; you have the right to talk to an attorney before 
we ask you any questions and to have him with you d wing 


questioning; if you cannot afford a lawyer, one will be 


assigned to you before any questioning; if you decide to 
answer questions now without a lawyer present, you still 
have the right to stop answering at any time; you also 
have the right to stop answering at any time until you 
talk to a lawyer," and they nodded that they understood. 

Q Did you observe anything else? 

A On a chair, which was maybe 3 feet from this 
suitcase, thrown over the arms of the chair was clothing. 
On the top of the bundle of clothing I observed a blue 
trench coat and a blue corduroy jacket. 

Now, I had learned sometime during the investi- 
(49R) 
gation that clothing that fit this type of description 


had been in the bank robbery. I seized all this evidence. 


Q Did you have occasion to go through Government's 


Exhibits 4 and 5 at any point? 


A Yes, when I got back to the office, it is a 
matter of policy to check pockets to see if there is 
he: in them, I did. And in the trench coat in the 
left-hand pocket I found a nylon stocking mask that had 
eyeholes and a nose hole in it. In, I believe, the 


right-hand breast pocket I found a folder with identifi- 


cation of James Nelson in the folder. 


(60R) 
Q And after I interviewed Mr. Harvey did I 


interview any of the other defendants? 
A Mr. Nelson was then interviewed. 
Q And did I read from the first page of the form 
again setting forth all their rights? 
(61R) 
A Yes, you did, 
Q What did he say he had wun? 


A I believe he said a blue corduroy suit, a 


leisure suit, and blue trenchcoat. And then he stated 


he didn't want to answer any more questions and wanted 


to talk to a lawyer. 


Q Did I stop interviewing him at that point? 
A Yes. ’ 
Q Did Mr. Nelson then read over the statement? 
A Yes, 
Q Did he sign the statement? 
(62R) 
A Yes. 


CROSS EXAMINATION 


BY MR, STONE: 
(74R) 
Q Prior to that day, did you ever receive informa- 


tion from Mr. Harvey before? 


A Prior to that day? 


You had never seen him before, had you? 


Q 
A No. 
“ 
A 


No. 

Q Did you confirm any of the information that he 
gave the police officers before you went to the Whitehall 
Hotel? 

A No, 

(75R) 

Q Did you ever check with your own office to 
see whether James Nelson was a suspect for any bank 
robbery? 

A No. 

Q Did you ever check with the Bureau of Criminal 
Identification in New York City whether James Nelson was 
a person with a fingerprint sheet or photograph? 

A No. 

Q When you got off the elevator with that shotgun, 
was it your intention to arrest the occupant of Room 909? 

A Well -- 

(76R) 
Yes or no, 

A If everything fit -- if there were people in 909, 
if -- let me give an example, If there were two women in 


909, no, I wasn't, because this would not fit who we were 


looking for. 


Q But you knocked on the door, opened the door of 
909 to see who was there, is that right? 
A Yes. 

MR, SCHATZ: Objection, your Honor, What is 
pertinent is what happened. 

THE COURT: Objection sustained. 

Q Did you have intention to knock on the room 
of 909 when you got off the elevator? 

MR, SCHATZ: Objection. 

THE COURT: Objection sustained. I am not 
concerned with what he might have done or thought 
about doing. What we are looking into is what 
actually occurred. 


(89R) 
EDWARD T, WALKER, called as a witness 


by the government, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 

BY MR, SCHATZ: 


Now, sir, do you recall who said what to whom 


Q 
(90R) 
in substance? 


A He was -- the conversation took place at the 


New York office of the FBI. He was advised of our official 


identities, advised we wished to avestion him concerning 


the bank robbery charge on which he had been arrested, 
and he was advised of his rights as set forth on an 
interrogation-advice-of-rights form which I read to him, 
which he read, which he stated he understood and which 
he signed, 


Did you read him the entire advice-of-rights 


Yes, sir 
And he signed it in your presence? 
Yes. 

Q Then what happened? 

A He stated that he would like co think the 
matter over before he would answer any questions. 
CROSS EXAMINATION 
BY MR. STONE: 

(96R) 

Q Did you inquire as to whether the use of heroin 
affected his memory? 

A No, I did not. 

Q Did you inquire as to whether or not the use 


of heroin made him feel ill at that time? 


A He did not indicate that he felt ill. 


Q Did vou ask him? 


A No, I did not ask hin. 
_d Q bid you ask him whether the use of heroin was 
causing any withdraw:. symptoms at the time you were 
conducting the inte.view? 
MR, SCHATZ: Objection, your Honor, Asked and 
answered, 
THE COURT: TJ will allow it. 
A No. 
(97R) 
Q Prior to the time you questioned him were you 
advised that a police officer had previously given him \ 


his rights and that the defendant indicated he did not 


want to answer any questions? , 


» 
¢ 


A I was advised that he had been advised of his 
rights by the arresting weaned and that he was transported 
to the 24th Precinct and that he was questioned at the 
24th Precinct and that he did not wish to make a statement. 

a Q Knowing that, you still wanted to question him? 
Is that correct? 
MR, SCHATZ: Objection, your Honor. 


THE COURT: Sustained, 


9a 


